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I.

Summary
Water pollution is a major problem in Texas, with 9,711 miles of the state’s rivers, 590,214

acres of its lakes, and 1,248 square miles of its estuaries so polluted they are considered “impaired”
under the federal Clean Water Act, according to a report by the Texas Commission on
Environmental Quality. 3 Industrial facilities in Texas exceeded wastewater discharge permits more
than any other state in the nation in 2018, according to data from the U.S. Environmental Protection
Agency’s Enforcement and Compliance History Online (ECHO) database. 4 In 2012, only Indiana
surpassed Texas for the amount of toxic water pollution discharged to its waterways from
industrial facilities, a total of 16,476,093 pounds in the Lone Star State, according to EPA’s Toxic
Release Inventory. 5
To control and reduce this pollution, in 1998, EPA delegated authority to Texas to
administer the state’s National Pollutant Discharge Elimination System (“NPDES”) program.
Texas’ program is referenced as the Texas Pollutant Discharge Elimination System (“TPDES”)
program. EPA premised delegation upon Texas’ procedures and requirements as set forth in the
statutes and regulations in place at the time as well as representations made by the Texas Attorney
General.
Implementation of effective measures, including an effective anti-degradation policy, to
protect water quality standards is a minimum requirement of a state NPDES program. TCEQ is
failing to meet the requirements of the federal Clean Water Act to protect state waterways from
pollution because it does not effectively implement an anti-degradation policy. Specifically, TCEQ
considers all applications to fall within a “de minimis” exemption from a substantive Tier II review
and in the permitting process places the burden on the public to demonstrate that more than de
minimis degradation will occur.

Texas Commission on Environmental Quality online report on 2018 impairment listings, “TCEQ Line Segments
for the State of Texas as listed in Title 30, Chapter 307 of the Texas Administrative Code (TAC), also known as the
Texas Surface Water Quality Standards.” Available at: https://gistceq.opendata.arcgis.com/datasets/TCEQ::assessment-units-line/about.
4
Data from EPA Enforcement and Compliance Online database, available at: https://echo.epa.gov/. Compiled by
Environment America in report, “Troubled Waters: Industrial Pollution Still Threatens American Waterways,” 2018.
Available at: https://environmentamerica.org/sites/environment/files/reports/EA_TroubledWaters_scrn_0.pdf
5
Data from EPA Toxic Release Inventory compiled by Environment America in report, “Wasting Our Waterways,”
2014. Available at: https://environmenttexascenter.org/sites/environment/files/reports/wastingwaterways.pdf
3

4

In addition, Texas fails to provide sufficient opportunities for judicial review. When
obtaining NPDES authority, Texas claimed that a person was not required to request or obtain a
contested case hearing in order to obtain judicial review, and Texas also claimed that judicial
standing in Texas was as broad as Article III judicial standing. Subsequent Texas judicial decisions
contradict these representations.
For these reasons, Environmental Integrity Project, Clean Water Action, Sierra Club,
Public Citizen, Save Our Springs Alliance, Bayou City Waterkeeper, San Antonio Bay Estuarine
Waterkeeper (“SABE Waterkeeper”), Environmental Stewardship, Ingleside on the Bay Coastal
Watch Association, Greater Edwards Aquifer Alliance, Simsboro Aquifer Water Defense Fund,
Wimberley Valley Watershed Association, Friends of the Brazos River, Granbury Fresh, Protect
Our Blanco, Friends of Dry Comal Creek, Hamilton Pool Road Matters, Hillcrest Residents
Association, Friends of Hondo Canyon, Bandera Canyonlands Alliance, Caddo Lake Institute, and
Environment Texas (collectively, “Petitioners”) ask that EPA withdraw Texas’ delegated authority
to administer the NPDES program, unless the corrective actions set forth below are implemented.
II.

Petitioners’ Interests
Environmental Integrity Project is a nonpartisan, nonprofit watchdog organization that

advocates for effective enforcement of environmental laws. EIP strives to illustrate through
objective facts and figures how the failure to enforce or implement environmental laws increases
pollution and harms public health; to hold federal and state agencies, as well as individual
corporations, accountable for failing to enforce or comply with environmental laws; and to help
local communities obtain the protections of environmental laws.
Clean Water Action was founded initially to campaign for passage of the landmark Clean
Water Act in 1972. For the past 40 years, Clean Water Action has worked to win strong health
and environmental protections by bringing issue expertise, solution-oriented thinking and people
power to the table. Clean Water Action has more than 31,000 members in the State of Texas.
Sierra Club is an enduring grassroots environmental organization with more than 27,000
members in the State of Texas. Sierra Club seeks to defend everyone’s right to a healthy world,
including access to clean water for drinking, recreation, and wildlife protection. For several
decades, the Sierra Club has actively participated in Texas’ water quality permitting decisions,
5

rulemaking process, and water quality standards development process, as well as judicial review
of TCEQ wastewater permitting decisions.
Public Citizen Texas is a Texas nonprofit advocacy organization that fights for clean
energy, energy efficiency, and clean government. Towards these ends, Public Citizen Texas seeks
to ensure that the quality of Texas’ waterways are protected and preserved. Public Citizen has
actively participated in the TCEQ wastewater permitting process on several occasions as well as
judicial review of TCEQ wastewater permitting decisions. In one instance, Public Citizen was
denied the right of judicial review based upon the denial of its hearing request by the TCEQ.
Save Our Springs Alliance works to protect the Edwards Aquifer, its springs and
contributing streams, and the natural and cultural heritage of the Hill Country region and its
watersheds, with special emphasis on Barton Springs. To further these goals, SOSA has actively
participated in Texas’ wastewater permitting process as well as judicial review of TCEQ
wastewater permitting decisions. The TCEQ has improperly refused to consider information
provided by SOSA regarding the anti-degradation review of TCEQ permits.
Bayou City Waterkeeper is a local affiliate of the Waterkeeper Alliance. Bayou City
Waterkeeper seeks to ensure that the waterways of the Lower Galveston Bay Watershed are
fishable, swimmable, and drinkable for all our communities. Bayou City Waterkeeper’s goals
include working for a future where our children can enjoy clean water, no matter where they live;
where waterways are free of toxic chemicals and pollution; and where all our communities are
safer, healthier places to live and work.
San Antonio Bay Estuarine Waterkeeper (“SABE Waterkeeper”) is also a local affiliate
of the Waterkeeper Alliance. SABE Waterkeeper is a volunteer-run, non-profit membership
organization whose mission is to protect Lavaca Bay Matagorda Bay and San Antonio Bay and
to educate the public about these ecologically important estuarine systems. Lavaca Bay supports
a wide range of legally protected interests, including property interests, economic interests, and
aesthetic interests, that are recognized and protected by the federal Clean Water Act, the Texas
Water Code and by regulations implementing those statutes. These interests are threatened by lax
interpretation and enforcement of those statutes by regulators, particularly, the Texas
Commission on Environmental Quality. Members of SABE Waterkeeper share these interests.
They walk the beaches of Lavaca Bay and swim and boat in its waters. SABE Waterkeeper
6

members include commercial fisherman, shrimpers, and oystermen whose livelihoods depend
upon the health of the Lavaca Bay ecosystem. SABE Waterkeeper members have deep aesthetic
and recreational connections to the Bays, which connections have been developed over many
years of active use of the Bays and surrounding lands; they enjoy – and, in some instances,
derive financial benefit from – the wildlife and marine life that depend on the Bays’ natural
resources.
Environmental Stewardship is also local affiliate of the Waterkeeper Alliance. Working
with local communities and landowners, Environmental Stewardship seeks to protect the quality
and quantity of water within the 110-mile free-flowing section of the Colorado River in Travis,
Bastrop and Fayette Counties. Environmental Stewardship also seeks to protect Matagorda and
Lavaca Bays through actions such as membership in the Colorado-Lavaca Basin and Lavaca
Bays Area Stakeholder Group.
IOBCWA is a Texas non-profit organization formed in 2019 by a group of concerned
Ingleside on the Bay citizens who are taking action to mitigate negative effects on their bayfront
community due to rising sea levels, larger and more frequent ship traffic, and rapid
industrialization. IOBCWA engages with area industries, universities, and coastal communities in
order to protect and preserve Corpus Christi Bay.
The Greater Edwards Aquifer Alliance (GEAA) is a nonprofit organization that promotes
effective broad-based advocacy for protection and preservation of the Edwards Aquifer, its
springs, watersheds, and the Texas Hill Country that sustains it.
The Simsboro Aquifer Water Defense Fund (“SAWDF”) seeks to protect and preserve the
quantity and quality of water in the Simsboro Aquifer. The Simsboro Aquifer is an element of the
Carrizo-Wilcox Aquifer which spans across Texas from the Rio Grande River to Louisiana. This
aquifer is among the most productive in Texas, and is interconnected with multiple surface waters
including the Colorado River.
The Wimberley Valley Watershed Association is a non-profit organization located in the
heart of the Texas Hill Country, born out of a love for water. WVWA has been working since 1996
to keep Jacob’s Well, the headwaters of Cypress Creek, clean, clear, and flowing for generations
to come. WVWA’s vision is to create a greater understanding community-wide of the many
7

benefits that flow from a respectful relationship with the land: human health, ecological health,
economic sustainability, enriched community life, and the renewal of the human spirit.
Friends of the Brazos River is a nonprofit corporation which seeks to restore a sound
ecological environment to the Brazos River, particularly those stretches of the Brazos River
between Lakes Possum Kingdom and Whitney. To this end, FBR sponsors river cleanups, sponsors
habitat restoration, and works with state agencies.
Granbury Fresh seeks to protect public health, the environment, and the quality of life for
residents in Hood County, Texas, with a special emphasis on Lake Granbury and waters
contributing to Lake Granbury. Granbury Fresh includes multiple members who recreate in and
upon Lake Granbury and contributing waters. Granbury Fresh is currently participating in the
TPDES permitting process with regard to a proposed domestic wastewater discharge upstream of
Lake Granbury, with multiple members that would be adversely impacted by issuance of the
authorization.
Protect Our Blanco is a nonprofit organization whose mission is to protect the health, the
environment, and the quality of life for residents in Kendall, Blanco and Hays counties, with a
special emphasis on the Blanco River. Protect Our Blanco works to keep the Blanco River free of
wastewater to ensure the health of the Blanco River and the Edwards Aquifer.
Friends of Dry Comal Creek is a grassroots nonprofit organization in Comal County, Texas
created to preserve, protect, and restore the land, water, air, wildlife, and the geological formations
that make the Texas Hill Country unique.
Hamilton Pool Road Matters seeks to protect and preserve water quality in Little Barton
Creek and nearby areas along Hamilton Pool Road in Travis County Texas.
Hillcrest Residents Association seeks to protect public health, safety, the environment, and
the quality of life for residents in the Hillcrest neighborhood and the immediately surrounding
area, and to combat community deterioration. Hillcrest is a historically African American
neighborhood along Corpus Christi’s Northside and Refinery row, where for two generations, all
African Americans who lived in Corpus Christi were required to live. HRA represents its members
by participating in the decision-making process of local, state, and federal officials on issues
related to pollution and protection of natural resources and other quality of life issues. Indeed,
8

HRA has a long history of taking action to combat environmental injustices, including filing a civil
rights complaint under Title VI of the Civil Rights Act against the City of Corpus Christi for
discrimination in the siting of the city’s proposed sewage treatment facility in the Hillcrest
neighborhood and currently opposing water rights and TPDES permits for the City’s proposed
Inner Harbor desalination plant in the Hillcrest neighborhood. HRA has a keen interest in ensuring
meaningful consideration of environmental justice and socio-economic impacts of TPDES
permitting decisions.
Friends of Hondo Canyon is a nonprofit organization working to protect public health, the
environment and the quality of life for residents in Bandera and Medina counties. Friends of Hondo
Canyon aims to protect water quality in the Upper Nueces River Basin, with an emphasis on
spring-fed headwater streams of Commissioners Creek and upper Hondo Creek.
Bandera Canyonlands Alliance is a nonprofit organization that works with neighbors to
protect and preserve the natural and cultural resources, scenic beauty, and quality of life in Bandera
Canyonlands. Bandera Canyonlands Alliance is organized and operated to support, protect and
preserve the ecological systems that support the biodiversity, water resources, natural beauty and
rural way of life in the Bandera Canyonlands for future generations.
Caddo Lake Institute is a non-profit scientific and educational organization founded in
1992 with the mission of protecting the unique treasure that is Caddo Lake. Caddo Lake Institute
addresses issues such as the need to return healthy flows of water to the lake, restore water quality
in the watershed, control invasive species, and conserve significant lands.
Environment Texas is a non-profit advocate for clean air, clean water and open spaces with
about 7500 members in Texas. One of Environment Texas’ goals is to protect the water we drink
and the air we breathe by holding polluters accountable. This includes identifying water pollution
from factory farms and stormwater runoff that causes unsafe levels of bacteria in Texas beach
waters, and direct discharges that threaten our rivers with toxic chemicals.
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III.

Texas Fails to Effectively Adopt and Implement Water Quality Standards,
including a proper anti-degradation policy.

A. State-issued permits must contain limitations necessary to ensure discharges comply
with Water Quality Standards, including an effective anti-degradation policy.
Each state must ensure that each NPDES permit issued contains any requirements
necessary to achieve the state water quality standards, 6 and the failure of a state to develop an
adequate regulatory program for developing water quality-based effluent limits in NPDES permits
is a basis for withdrawal of approval of a state NPDES program. 7
Each state’s water quality standards must include an “anti-degradation” policy, and every
NPDES regulatory decision of the state must be compliant with the state’s “anti-degradation”
policy. The Texas anti-degradation policy consists of a three-tiered review set forth in § 307.5 of
Ch. 30 of the Texas Administrative Code. 8 Tier I applies to all waters in the state, and requires
the protection of existing and attainable uses in all waters of the state. 9 Tier II only applies to high
quality waters. The TCEQ Rules apply the Tier II review to all “fishable/swimmable” waters. 10
Tier III review requires the water quality of outstanding natural resource waters be maintained and
protected; 11 Texas has no waters that have been formally designated as outstanding natural
resource waters. All perennial streams, rivers, lakes and bays are presumed to be
fishable/swimmable. 12 The Tier II review seeks to maintain the water quality historically existing
in that water, unless the lowering of water quality can be affirmatively demonstrated as necessary
for important economic or social development. 13
The requirement for this demonstration predated the CWA itself. Every state already had
water quality standards pursuant to existing federal law when the CWA was adopted in 1972, and
all 50 states included anti-degradation provisions within those standards. 14 Such standards had
been required pursuant to the 1965 federal Water Quality Act. 15 When implementing that 1965

40 C.F.R. 122.44(d), applicable to states pursuant to 123.25.
40 C.F.R. 123.63(a)(5).
8
Texas’s antidegradation policy roughly parallels that of EPA. See, 40 C.F.R. § 131.12(a)
9
30 Tex. Admin. Code § 307.5(b)(1).
10
30 Tex. Admin. Code § 307.5(b)(2).
11
30 Tex. Admin. Code § 307.5(b)(3).
12
30 Tex. Admin. Code § 307.4(h)(3), (j)(2)(A).
13
40 C.F.R. § 131.12(a)(2), 30 Tex. Admin. Code § 307.5(b)(2).
14
PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 U.S. 700, 718 (1994).
15
Water Quality Act of 1965, Pub. L. No. 89-234, 79 Stat. 903 (1965), Sec. 5, (Appendix A to this Petition).
6
7
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federal law, Interior Secretary Stewart Udall enunciated the minimum requirements for each state’s
“non-degradation” policy:
Waters whose existing quality is better than the established standards as of the date
on which such standards become effective will be maintained at their existing high
quality. These and other waters of a State will not be lowered in water quality unless
and until it has been affirmatively demonstrated to the State water pollution control
agency and the Department of Interior that such change is justifiable as a result of
necessary economic or social development and will not interfere with or become
injurious to any assigned uses made of, or presently possible in, such waters. 16
As this policy statement reflects, where a regulatory decision would lower water quality in waters
that exceeded the minimum standards, the anti-degradation policy requires two separate and
independent showings: (1) the lowering of water quality would not be harmful to any assigned or
attainable use of the receiving waters; and (2) the lowering of water quality is necessary for
important economic or social development.
The requirement for these two independent demonstrations prior to the authorization of a
discharge continues to this day and is embodied in both EPA’s minimum standards for state
permitting programs and within TCEQ’s own water quality standards.
The protection of existing and attainable uses (the “Tier I” Review) is embodied in EPA’s
minimum standards at 40 C.F.R. § 131.12(a)(1), which requires that, “[e]xisting instream water
uses and the level of water quality necessary to protect the existing uses shall be maintained and
protected.” Texas has incorporated this minimum requirement within its own water quality
standards at 30 Tex. Admin. Code § 307.5(b)(1), which provides, “Existing uses and water quality
sufficient to protect those existing uses must be maintained.”
The requirement that a lowering of water quality be justified as necessary for important
economic or social development (the Tier II review) is set forth in EPA’s minimum standards at
40 C.F.R. § 131.12(a)(2), which provides that:

16
Dep’t of the Interior, Compendium of Dep’t of Interior Statements on Non-Degradation of Interstate Waters, 1-2
(1968) (emphasis added) (available at https://www.epa.gov/sites/production/files/2014-10/documents/doiwaters.pdf,
last accessed May 7, 2021) (At the time of this statement, the United States Environmental Protection Agency did
not yet exist. The United States Department of the Interior held jurisdiction over water quality standards at the time.)
(Excerpted in Appendix B to this Petition, with emphasis added therein).
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Where the quality of the waters exceeds levels necessary to support the protection
and propagation of fish, shellfish, and wildlife and recreation in and on the water,
that quality shall be maintained and protected unless the State finds, after full
satisfaction of the intergovernmental coordination and public participation
provisions of the State's continuing planning process, that allowing lower water
quality is necessary to accommodate important economic or social development in
the area in which the waters are located. In allowing such degradation or lower
water quality, the State shall assure water quality adequate to protect existing uses
fully. Further, the State shall assure that there shall be achieved the highest statutory
and regulatory requirements for all new and existing point sources and all costeffective and reasonable best management practices for nonpoint source control.
EPA’s Water Quality Handbook elaborates on the purpose of this regulation, which 30
Tex. Admin. Code § 307.5(b)(2) is intended to implement:
anti-degradation was originally based on the spirit, intent, and goals of the Clean
Water Act, especially the clause ‘restore and maintain the chemical, physical and
biological integrity of the Nation’s waters’ (101(a)) and the provision of 303(a) that
made water quality standards under prior law the ‘starting point’ for CWA water
quality requirements. 17
This published EPA guidance further notes that the showing of social and economic
necessity under this regulation is intended to impose a significant burden on the applicant:
[40 C.F.R. § 131.12(a)(2)] is intended to provide relief only in a few extraordinary
circumstances where the economic and social need for the activity clearly
outweighs the benefit of maintaining water quality above that required for
"fishable/swimmable" water, and both cannot be achieved. The burden of
demonstration on the individual proposing such activity will be very high. 18
Of course, any state policy or provision that would allow this showing to be wholly avoided would
be directly contrary to this federal policy.

Envtl. Prot. Agency, Water Quality Standards Handbook 4-1 (2d ed. 1993),
(https://www.epa.gov/sites/production/files/2014-10/documents/handbook-chapter4.pdf) (Excerpted in Appendix C
to this Petition with emphasis added therein) IOBCWA and HRA request that the Court take judicial notice of each
document included as an appendix to this Petition.
18
Id. at Section 4.5 (p. 9 of Chapter 4).
17
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B. TCEQ fails to require a demonstration that a discharge is necessary for important
economic or social development, thereby, failing to implement an effective antidegradation policy.
1. EPA allows states to implement a Tier II significance threshold, but it must be narrow
and transparent.
Petitioners do not dispute the ability of a State to utilize a significance threshold in
implementing the Tier II review required by EPA’s minimum standards for a NPDES program.
But, such a significance threshold cannot undermine the purposes of a Tier II review, as the de
minimis exemption employed by Texas does.
The proper scope of a de minimis exemption to a Tier II water quality standard was directly
addressed by the federal Sixth Circuit Court of Appeals in Kentucky Waterways Alliance v.
Johnson. 19 In that case, Kentucky had adopted water quality standards that categorically exempted
several different types of discharges from a Tier II review, including coal mining discharges and
domestic discharges from single-family residences. 20 EPA approved of these exceptions based
upon a finding that they were de minimis. 21 Several citizen groups challenged this decision,
alleging that approval of the exceptions was in violation of the CWA. In considering these
challenges, the United States Sixth Circuit Court of Appeals acknowledged that agencies may
create unwritten exceptions to a statute or rule for de minimis matters. 22 However, the Court also
noted that, “[t]his authority is not an ability to depart from the statute, but rather a tool to be used
in implementing the legislative design.” 23 The Court found that EPA’s decision document had not
demonstrated that dischargers that avail themselves of the exemptions would not cause significant
degradation and on that basis remanded the matter to the EPA for the agency to further review the
matter. 24
The EPA itself has also addressed the proper scope of a de minimis Tier II exception in its
own policy statements and guidance.
Ephraim S. King, Director of EPA’s Office of Science and Technology, issued an agency
memorandum to EPA Division directors on August 10, 2005, addressing “Tier 2 Antidegradation
Kentucky Waterways Alliance v. Johnson, 540 F.3d 466 (6th Cir. 2008) (“Kentucky Waterways”).
Kentucky Waterways at 482.
21
Kentucky Waterways at 482.
22
Kentucky Waterways at 491.
23
Id.
24
Kentucky Waterways at 490.
19
20
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Reviews and Significance Thresholds.” Within that memo, he noted that, “antidegradation is an
integral part of a state’s water quality standards, as it provides important protections that are critical
to the fulfillment of the Clean Water Act objective to restore and maintain the chemical, physical,
and biological integrity of the Nation’s waters.” 25 He went on to note that states were allowed to
establish significance thresholds for the performance of a Tier II review, but noted that, “it is
important that states and tribes set their significance thresholds at a level that can be demonstrated
to be consistent with the purpose of Tier II requirements.” 26 Without this assurance, it would be
possible for a new or increased discharge to result in significant degradation without public
consideration of the necessity and importance of that discharge, resulting in the loss or
diminishment of a valuable natural resource. 27 In the same memo, the EPA noted that it
recommended that significance thresholds be established as a threshold assimilative capacity, with
a cumulative cap. 28
In addition, EPA directly addressed the proper scope of a de minimis exception to the Tier
2 review when revising its minimum standards for water quality standards in 2015. In the Federal
Register preamble to the adoption of revised minimum standards, EPA confirmed that, “the
implied de minimis provision authority is narrow in reach and tightly bounded by the need to show
that the situation is genuinely de minimis or one of administrative necessity,” 29 and EPA went on
to say that, “a determination of when matters are truly de minimis naturally will turn on the
assessment of particular circumstances, and the agency will bear the burden of making the required
showing.” 30

Memorandum from Ephriam S. King, Director of the EPA Office of Science and Technology, to Regional Water
Management Division Directors on Significance Thresholds, Regions 1–10 (Aug. 10, 2005) available at
https://www.epa.gov/nutrient-policy-data/tier-2-antidegradation-reviews-and-significance-thresholds-memo, at p. 1
(emphasis in original) (Appendix D to this Petition)(“King Memo”).
26
Id, at p.2.
27
Id.
28
Id.
29
Water Quality Standards Regulatory Revisions, 80 Fed. Reg. 51020, 51034 – 51035 (Aug. 21, 2015) (Excerpted at
Appendix E to this Petition, with emphasis added therein) quoting Kentucky Waterways at 483, and Alabama Power
v. Costle, 636 F.2d. 323, 361 (D.C. Cir. 1979).
30
Id., citing Kentucky Waterways and quoting Greenbaum v. U.S. Envtl Prot. Agency, 370 F.3d 527, 534 (6th Cir.
2004).
25
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2. As reflected in recent cases, TCEQ’s Water Quality Standards contain a “de minimis”
exception to a Tier II review that TCEQ improperly applies broadly with little
transparency.
i.

Summary
The requirement for a demonstration that the lowering of water quality is necessary for

important economic or social development has been ostensibly incorporated into the “Tier II”
Review contained in the TCEQ Water Quality Standards at 30 Tex. Admin. Code § 307.5(b)(2),
which provides that:
No activities subject to regulatory action that would cause degradation of waters
that exceed fishable/swimmable quality are allowed unless it can be shown to the
commission's satisfaction that the lowering of water quality is necessary for
important economic or social development. Degradation is defined as a lowering of
water quality by more than a de minimis extent, but not to the extent that an existing
use is impaired. Water quality sufficient to protect existing uses must be
maintained. Fishable/swimmable waters are defined as waters that have quality
sufficient to support propagation of indigenous fish, shellfish, terrestrial life, and
recreation in and on the water.
The sole substantive distinction between 30 Tex. Admin. Code § 307.5(b)(2), and 40
C.F.R. § 131.12(a)(2), is TCEQ’s addition of a de minimis exemption.
TCEQ’s Water Quality Standards Implementation Procedures contain examples of where
degradation is “likely to occur” or unlikely to occur based on considerations such as the
consumption of the receiving water’s assimilative capacity. 31 However, the situations where
degradation is deemed “likely” are exceedingly narrow, and the implementation procedures state
that even discharges falling within these examples may not constitute degradation. 32 Thus, the
guidance set forth in the Implementation Procedures is effectively useless in providing the public
an objective standard for when a discharge would be found to result in a greater than de minimis
lowering of water quality.
To Petitioners’ knowledge, TCEQ in practice universally finds that applications for a new
or amended TPDES permits result in less-than de minimis lowering of water quality. To
Petitioners’ knowledge, TCEQ, thereby, exempts all TPDES applications from a demonstration
Texas Commission on Environmental Quality. “Procedures to Implement the Texas Water Quality Standards”
RG-194, June 2010, at 65-66.
32
Id.
31
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that the proposed discharge is necessary for important social or economic development. TCEQ’s
unreasonable interpretation of the term “de minimis” has created an exemption that swallows the
rule.
Four cases in the last several years exemplify this error: the Commission’s consideration
of the Port of Corpus Christi Authority’s Application for Permit No. WQ0005253001, Oak Grove
Management Company’s Application for Permit No. WQ0001986000, Lerin Hills Utility
District’s Application for Permit No. WQ0014712001, and the City of Dripping Springs
Application for Permit No. WQQ0014488003.
ii.

TCEQ’s Consideration of the Application of the Port of Corpus Christi Authority
of Nueces County is a current and ongoing example of TCEQ’s erroneous
application of the de minimis standard.
The TCEQ staff’s application of the de minimis exception in consideration of Port of

Corpus Christi Authority of Nueces County’s (POCCA’s) Application for the discharge of
desalination reject brine in the quantity of 110 MGD near Harbor Island exemplified the manner
in which TCEQ’s overly-broad interpretation of “de minimis” undermines the purposes of the
CWA. TCEQ’s water quality standards contain no numeric criteria for salinity. Yet, high-salinity
discharges can have devastating impacts upon wildlife. Water will move from areas of low salinity
to high salinity. Since many aquatic wildlife in the sensitive larval stage have semi-permeable
bodies, this means that a significant increase in salinity that would result from a concentrated saline
discharge will tend to draw the water out of the aquatic organism, thereby dehydrating the
organism in a potentially fatal manner. If a discharge creates an excessive salinity gradient, then
organisms moving through this area will be harmed or killed.
The discharge of more than 100 million gallons daily of highly-concentrated brine as
proposed by POCCA in its application for Permit WQ00052530001 unquestionably disrupts
salinity levels in receiving waters. 33 Yet, in reviewing POCCA’s application, the TCEQ staff
found that the discharge would lower water quality by no more than a de minimis extent, thereby
exempting the permit application from the Tier II requirement for a demonstration of necessity to
promote important economic or social necessity. In support of this finding that the discharge

33

See Appendix F of this Petition (Testimony of Protestants regarding impacts).

16

would have only a de minimis impact on water quality, TCEQ’s water quality standards reviewer
testified that:
[F]or the most part, an antideg review on a new facility is a feeling, and my
feeling with its location in this dynamic environment that it was going to be okay,
that this amount of hypersaline water being discharged from this facility would not
degrade the environment beyond de minimis. 34
The reviewer went on to state that:
It’s hard to do antidegradation on a new facility because it’s kind of like trying to
look into a gazing ball and predict the future. 35
Such “analysis” – which typifies TCEQ’s determinations that a lowering of water quality is de
minimis – falls far short of professional judgment and lies in the realm of pure speculation.
Furthermore, such statements provide no standard upon which the public can comment or evaluate
TCEQ’s decision that a discharge results in a less-than-de-minimis lowering of water quality.
They also ignore the application of sciende and standard modeling procedures that can, in fact,
predict post-discharge volumes and concentrations in receiving waters that would result from
proposed new discharges.
The administrative law judge reasonably found that POCCA had failed to demonstrate that
the lowering of water quality caused by the proposed discharge would be less than de minimis.36
However, the TCEQ Commissioners in May of 2021 declined to adopt this proposal for decision
and remanded the matter to SOAH for additional evidence. This continued processing of the
application as if it constituted a less than de minimis impact on water quality even after it has been
pending for almost three years undermines public participation.

34
Tex. State Office. Admin. Hearings, Application of Port of Corpus Christi Authority of Nueces County for TPDES
Permit No. WQ00052530001, Docket No. 582-20-1895 (Feb. 5, 2021) (proposal for decision) at p. 34 (Excerpted in
Appendix G to this Petition, with emphasis added therein).
35
Id. at p. 34.
36
Id. at 42-43.
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iii.

TCEQ’s consideration of nutrient discharges into Texas’ Hill Country streams
further exemplifies the error in TCEQ’s determination that water quality impacts
will be “de minimis.”
Many streams in the Texas Hill Country are “phosphorus limited”, meaning that they

naturally have very low phosphorus levels and a very low assimilative capacity for the addition of
phosphorus, before they become subject to unsightly algal growth that stifles and alters aquatic
life. This impact (and the magnitude of TCEQ’s error in considering this issue) can be starkly seen
by comparing the water quality upstream of domestic wastewater discharges such as that from the
Liberty Hill wastewater treatment plant, which was permitted by TCEQ based on a conclusion that
the water quality impacts would be less than “de minimis”:

Approximately 1000 feet upstream of the Liberty Hill wastewater treatment
plant (WWTP) outfall on the San Gabriel River – August 19, 2019
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Approximately 250 feet downstream of the Liberty Hill WWTP outfall on the
San Gabriel River – August 19, 2019
TCEQ’s pattern of treating these discharges as “de minimis” defies not only the Clean
Water Act, but also all logic and experience. With occasional assent of the Texas judiciary, TCEQ
has cavalierly disregarded this low assimilative capacity in cases exemplified by its consideration
of an application of Lerin Hills Ltd. for TPDES Permit No. WQ0014712001 and the City of
Dripping Springs application for TPDES Permit No. WQ0014488001.
In 2006, Lerin Hills Ltd. (“Lerin Hills”), applied to TCEQ for a TPDES permit to
discharge treated domestic wastewater into an unnamed tributary that flowed directly into a
series of phosphorus-limited clear Hill Country streams that exceed fishable/swimmable
standards. The proposed discharge included the addition of nitrogen as well as up to 750 pounds
of phosphorus per year. TCEQ’s Executive Director predicted that the minimum downstream
dissolved oxygen would be lowered from a background level of 6.45 mg/L to a modeled postdischarge level of 5.03 mg/L. This change of more than 1.0 mg/L in DO is more than twice the
19

0.5 mg/L benchmark identified in the Water Quality Standards Implementation as guidance on
whether a lowering of water quality constitutes “degradation.” 37
Rather logically, the Administrative Law Judge recommended denial of the application,
writing that “it is undisputed that increased algal and plant growth could be expected” and that
“these streams are phosphorus-limited with little assimilative capacity for nutrients.” 38 The ALJ
found that the applicant had met neither the Tier I nor Tier II standards. 39 TCEQ Commissioners
rejected the ALJ’s recommendation and issued the permit. In doing so, TCEQ found, with
regard to nutrients, that an applicant should not be required to submit quantitative data on
cumulative phosphorus loading over time, even when such issues were raised by the public. 40
With regard to dissolved oxygen, TCEQ’s final order seems to say that the numeric change of
greater than 1.0 mg/L can be entirely ignored, because that measurement is a number while the
Tier II de minimis issue is a narrative standard. 41
Protestants sought judicial review of this decision in a case ultimately decided by the
Corpus Christi Court of Appeals. 42 The appellate court held that under TCEQ’s narrative Tier II
standard TCEQ could limit the information considered on the de minimis question to only
“qualitative” or “subjective” evidence, and that the Commission was thus within its discretion to
reject an administrative law judge’s decision based on a “more strict, quantitative standard.” 43 In
other words, the court upheld the TCEQ’s rejection of protestant’s evidence of the quantitative
37
As usual, TCEQ’s Water Quality Standards implementation procedures were entirely useless in determining
whether this constituted a “de minimis” lowering of water quality. Those procedures then and still provide that
degradation is “likely to occur” if a discharge is “projected to decrease dissolved oxygen by more than 0.5 mg/L for
a substantial distance in a water body that has exceptional quality aquatic life and a relatively unique and potentially
sensitive community of aquatic organisms,” (IPs at p. 66) while saying that degradation is unlikely “if the dissolved
oxygen in the ‘sag zone’ is lowered by less than 0.5 mg/L from baseline instream concentrations, and if the
potentially affected aquatic organisms are not unusually sensitive to changes in dissolved oxygen.”(IPs at p. 65)
While the lowering of dissolved oxygen in the Lerin Hills matter far exceeded the 0.5 mg/L, the receiving water
body was not formally recognized as having exceptional aquatic life with unique and potentially sensitive
community of aquatic organisms. Thus, as with many instances, the language contained in the implementation
procedures provided no guidance to the public as to whether the lowering of water quality qualified as “de minimis”.

Tex. State Office. Admin. Hearings, In the Matter of the Application by Lerin Hills, Ltd. for Texas Pollution
Discharge Elimination System (TPDES) Permit No. WQ0014712001, Docket No. 582-08-0690 (Mar. 4, 2008)
(proposal for decision) at p. 33-34. (Appendix H to this Petition).
39
Id. at p. 34, fn. 168.
40
Tex. Comm’n on Environmental Quality, Docket No. 2007-1178-MWD, Final order at p. 13 (July 7, 2009).
41
Final order at 12-13.
42
While TCEQ appeals are within the geographic jurisdiction of the Austin Court of Appeals, the Texas Supreme
Court transfers certain cases to other appellate courts for the sake of “docket equalization.” Thus, TCEQ appeals are
not universally decided by the Austin Court of Appeals.
43
Rick Wood v. Tex. Comm’n on Env’l Quality, 2015 WL 1089492, *5 (Tex. App. – Corpus Christi, 2015).
38
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impact of phosphorus concentrations and quantitative changes in dissolved oxygen in the receiving
waters. This ongoing practice of refusing to consider any numeric information from the public,
while limiting its review wholly to conclusory opinions expressed by experts for the applicant and
TCEQ staff, prevents an objective examination of the impact of a discharge on the integrity of the
receiving waters.
The processing of the Application by the City of Dripping Springs for Permit No.
WQ0014488003 provides an instance where the Texas courts have found that TCEQ’s “de
minimis” exception fails to implement the anti-degradation requirement of the TCEQ rules. In
October of 2015 Dripping Springs submitted its application to discharge 995,500 gpd of domestic
wastewater into Walnut Springs, which is a small tributary of Onion Creek. Aquatic wildlife
present in Onion Creek included the federally-endangered Barton Springs Salamander.
Salamanders require well-oxygenated water for respiration and survival, which is produced by
clean springflow with a relatively constant, cool temperature. Furthermore, nitrogen and
phosphorus alone or in combination with other factors can harm the endangered salamanders.
Dripping Springs’ proposed effluent would potentially increase phosphate levels by up to 30 times
the current stream concentration and allow up to 1 pound of phosphorus per day, which would
potentially be toxic to salamanders and other aquatic organisms. Thus, maintenance of high water
quality in Onion Creek was of paramount importance.
A contested case hearing was held on multiple issues, including whether the application
complied

with

the

TCEQ’s

anti-degradation

requirements. 44

Onion

Creek

exceeds

fishable/swimmable quality, and, thus, a Tier 2 anti-degradation analysis was required for that
water body to determine if the discharge would result in degradation. During the hearing, it was
undisputed that the proposed permit limits of 0.15 mg/L Total Phosphorus (TP) and 6 mg/L Total
Nitrogen (TN) were each about thirty times average measured concentrations of these chemicals
in existing, baseflow Onion Creek conditions. Considering the assimilative capacity of the
receiving stream, SOSA’s expert opined that the discharge would utilize 663% of Onion Creek’s
assimilative capacity for TP and 1041% of its assimilative capacity for TN at the critical, low flow
conditions. It was undisputed that this discharge would result in Onion Creek no longer being

In Re: Application of City of Dripping Springs for New TPDES Permit No. WQ0014488003, Docket 582-18-3000,
Texas State Office of Administrative Hearings.
44

21

oligotrophic, but, rather, in its becoming mesotrophic or eutrophic according to the boundaries
between those conditions established by EPA’s guidance for the specific, high-quality Hill Country
streams subregion. 45 No party disputed that the discharge would result in this alteration of the
trophic state of the receiving water, but the parties disputed the relevance of the change in trophic
status.
The administrative law judge did not disagree that the changes in phosphorus and nitrogen
were greater than “de minimis.” But, the ALJ completely disregarded the presumption set forth in
EPA’s Water Quality Standards that new discharges or the expansion of a wastewater facility
would presumably lower water quality. 46 The ALJ asserted that:
[I]t is not enough to show that [total phosphorus] or [total nitrogen] might be
impacted by more than a de minimis amount; rather, it must be shown that these
changes to [total phosphorus] and [total nitrogen] then result in a lowering of water
quality by more than a de minimis amount. For example, if background [total
phosphorus] is 0.002 mg/L and the discharge would raise that level to 0.006 mg/L,
this would be a tripling of [total phosphorus] levels – which is clearly more than de
minimis. But, the impact on water quality from such a change in [total phosphorus]
may be negligible, because both 0.002 mg/L and 0.006 mg/L may be extremely
low. As such, there would be no degradation under [30 TAC 305.5] even though
the change in [total phosphorus] level is arguably more than de minimis, because
there is no significant (i.e., more than de minimis) lowering in water quality. Or,
the evidence could show that the addition of [total nitrogen] or [total phosphorus]
might have beneficial effects on the water body. 47
So, the ALJ placed on the permit opponents the burden to establish that an admittedly greaterthan-de-minimis change in phosphorus concentrations would degrade water quality. He opined
that, “such a broad generalization [i.e., negative water quality impact] is not supportable,” since,
“the determination of a lowering of water quality must be based on evidence demonstrating such,
not a presumption that a certain type of activity will always lower water quality.” 48 Thus, the ALJ

Environmental Protection Agency, EPA 822-B-01-013, “Ambient Water Quality Criteria Recommendations:
Rivers and Streams in Nutrient Ecoregion IV” (Dec. 2001).
46
The ALJ did not analyze the impact of SB 709 (2015 Tex. Leg. Sess.) on this EPA guidance presumption. That
legislation, among other things, established a presumption that the permit application and various administrative
record documents establish that the draft permit meets all regulatory standards. Consistent with the arguments One
can easily imagine an argument that that legislation invalidates the EPA presumption that “new discharges or the
expansion of a wastewater facility would presumably lower water quality.”
47
Texas State Office of Administrative Hearings, In Re: Application of City of Dripping Springs for New TPDES
Permit No. WQ0014488003, Docket 582-18-3000, Proposal for Decision at p. 25 (Nov. 16, 2018). (Appendix I to
this Petition)
48
Id.
45
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concluded that, “the evidence must first demonstrate a lowering of water quality that is more than
de minimis before the Tier 2 requirement kicks in to show the existence of important economic
and social development needs.” 49
The ALJ then went on to reject an application of a test based upon consumption of greater
than 10% of a receiving streams assimilative capacity, noting that under the TCEQ’s Water Quality
Standards Implementation Procedures,

such a threshold was not applicable to phosphorus,

nitrogen, or dissolved oxygen. 50 The ALJ thus declared evidence regarding the impact of a
discharge upon assimilative capacity of a receiving stream as “irrelevant” to a determination of
whether the resulting lowering of water quality was greater than de minimis. 51
Since TCEQ’s Implementation Procedures relating to nutrients do not define “de minimis”
in relationship to assimilative capacity, the ALJ likewise declared that SOS’s analysis regarding
the impact of the discharge on the trophic state of Onion Creek was “irrelevant” finding that the
very concept of trophic states is “arbitrary,” since streams near the boundary between trophic states
may have similar characteristics. 52

This was despite the ALJ’s recognition that the EPA

recommends the consideration of trophic states as guidance in the implementation of the Clean
Water Act. 53 Given that EPA had approved Texas’ Implementation Procedures, which made no
mention of trophic states, the ALJ felt that assertions related to the trophic states of receiving
waters could, and should, be rejected as purely irrelevant. 54
Despite the presence of multiple endangered species, the ALJ also rejected SOS’s
contention that Onion Creek contained “exceptional quality aquatic life and potentially sensitive
community of aquatic organisms.” 55 The ALJ found that TCEQ’s general designation of Onion
Creek as subject to “high” aquatic life use, rather than “exceptional” aquatic life use was
controlling. Thus, the ALJ found that the circumstances presented did not fall within the scope of
the example given in the Implementation Procedures, where degradation is considered likely if it
results in an “increased loading of oxygen-demanding substances that is projected to decrease
dissolved oxygen by more than 0.5 mg/L for a substantial distance in a water body that has

49

Id.
Id. at 26.
51
Id
52
Id.
53
Id.
54
Id.
55
Id.
50
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exceptional quality aquatic life and a relatively unique and potentially sensitive community of
aquatic organisms.” 56 Thus, under the ALJ’s logic, a discharge would be allowed to result in the
increased loading of oxygen-demanding substances that is projected to decrease dissolved oxygen
in a water body with a relatively unique and potentially sensitive community of aquatic organisms.
But, if the water body at issue was not formally designated in the water quality standards as subject
to “Exceptional” aquatic life use, then the consequent lowering of water quality would be
considered de minimis.
After this analysis, the ALJ found that the permit was compliant with all requirements of
TCEQ’s anti-degradation requirements, and recommended issuance of the permit. The
Commission subsequently adopted the ALJ’s recommendation in a final order issuing the
permit. 57 SOSA pursued a judicial appeal of the decision, alleging, among other errors, that the
Commission had violated its own anti-degradation rules by failing to perform a proper Tier 2
analysis.
The trial court agreed with SOS, and issued an order reversing TCEQ’s decision. The
trial court judge noted EPA’s prior evaluation of the water bodies at issue:
In 2001, EPA published a report, Ambient Water Quality Criteria
Recommendations [for] Rivers and Streams in Nutrient Ecoregion IV. AR B Doc.
293 (Suppltl. AR). The Edwards Aquifer region, including Onion Creek where the
discharge would occur, is within Ecoregion IV. The report summary explains that
its recommended “ecoregional nutrient criteria address cultural eutrophication—
the adverse effects of excess human-caused nutrient inputs.” The report
recommends nutrient limits at which stream changes occur in sensitive streams—
25 micrograms per liter for Total Phosphorus and 700 micrograms per liter for Total
Nitrogen. This 2001 EPA report placed Onion Creek in a group of streams with
very low, naturally occurring phosphorus and nitrogen streams, known as
“oligotrophic” streams. This description, and the nutrient limit recommendations in
the report, were based on a statistical analysis of hundreds of streams across the
country. 58
The judge also went on to note that in the record:
As to nitrogen, the permit allows discharged effluent to have up to 6.0 milligrams
per liter (mg/L) of total nitrogen. The City’s expert estimated that nitrate-nitrogen
would increase from background levels in Onion Creek of 0.05 mg/L to almost 5
Id. at 28, see TCEQ Procedures to Implement the Texas Surface Water Quality Standards (2010), p. 66.
TCEQ Docket 2017-1749-MWD, Final Order, March 6, 2019.
58
SOS v. TCEQ, Docket D-1-GN-19-003030 (459th Dist. Ct., Travis County)(Oct. 29, 2020 decision letter at p.
5)(Appendix J to this Petition).
56
57
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mg/L with the proposed discharge. This was not disputed by other evidence. The
City’s expert estimated that phosphorus and nitrogen in the discharge would
increase bottom-dwelling algae growth in Onion Creek tenfold, from less than 5
mg per square meter (m2) of chlorophyll-a to 30 to 50 mg/m2.
The District Court also found that TCEQ violated the applicable Tier I anti-degradation
requirements because the proposed discharge would displace native aquatic species, in violation
of the requirement to maintain existing uses. 59
TCEQ’s approach particularly undermines the explicit statutory objective of the Clean
Water Act to “restore and maintain the chemical . . . integrity of the Nation’s waters.” 60 In its
appellate brief, TCEQ went so far as to say, “even if background [total phosphorus] levels were to
increase by clearly more than a de minimis percentage, the impact on the water body’s quality
from such a change in [total phosphorus] may be negligible, because [total phosphorus] levels both
before and after any increase may be extremely low.” This approach, wherein an admittedly
significant change in the chemical integrity of the receiving waters is tolerated, is directly contrary
to the purposes of the CWA.
3. Corrective Action Required: Remove or objectively define the “de minimis”
exemption and require meaningful alternatives analysis.
Experience has established that the current wording of the TCEQ water quality standards,
as interpreted by TCEQ and generally upheld by Texas Courts, is inadequate to ensure a proper
Tier II anti-degradation review. Thus, in order to correct this deficiency, either the “de minimis”
exception contained in 30 TAC § 307.5(b)(2) must be entirely removed, or the term “de minimis”
must be explicitly defined by rule in an objective manner that enables meaningful evaluation and
comment by the public. An approach defining “de minimis” consistent with the standard set forth
in the King Memo would be a step towards resolving this issue.
Measures are also needed to ensure that performance of an alternatives analysis is
embodied in TCEQ’s normal processing of TPDES applications. 61 To this end, TCEQ water
Id. at p. 8.
CWA §101(a), 33 U.S.C. § 1251(a).
61
Contrary to the evaluation of alternatives required for a Tier II anti-degradation analysis, The TCEQ has
repeatedly stated that it cannot consider or require no discharge alternatives nor alternate disposal methods or
locations for proposed wastewater discharges. See, e.g, Response to Comments re: City of Buda and GuadalupeBlanco River Authority Application for TPDES Permit No. WQ0011060001, p. 30 (Nov. 2, 2017), Response to
Comments re: City of Granbury for TPDES Permit No. WQ0015821001, p. 31 (May 26, 2021).
59
60
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quality standards should be required to incorporate requirements analogous to those set forth in
the Pennsylvania Code, which were developed in response to EPA’s insistence that Pennsylvania
develop a sufficient Tier 2 anti-degradation program. At 25 Pennsylvania Code (Pa. Code) § 93.4c,
the Pennsylvania Code sets forth procedures for implementation of anti-degradation requirements.
For High Quality or Exceptional Waters, these procedures include a requirement that an applicant,
“shall evaluate nondischarge alternatives to the proposed discharge and use an alternative that is
environmentally sound and cost-effective when compared with the cost of the proposed
discharge.” 62

Under the Pennsylvania Regulations, if a nondischarge alternative is not

environmentally sound and cost-effective, a new, additional or increased discharge shall use the
best available combination of cost-effective treatment, land disposal, pollution prevention and
wastewater reuse technologies. 63 Such a requirement would go far towards resolving the water
quality issues being experienced in clear Hill Country streams, where re-use and land application
of domestic wastewater are feasible alternatives to direct discharges. The Pennsylvania
Regulations establish a process which goes far towards ensuring a social and economic alternatives
review is performed for new discharges into high quality waters, where the current TCEQ water
quality standards provide no such assurance.
C. Texas Improperly Limits Public Participation in Application of Water Quality
Standards
1. Public Participation in NPDES decisions must be provided for, encouraged and
assisted.
The CWA requires that public participation be provided for, encouraged and assisted by
States administering a NPDES program. 64 Furthermore, in issuing a permit, the state is to establish
conditions, as required on a case-by-case basis, to provide for and ensure compliance with all
applicable requirements of the CWA and regulations. 65

Public participation is specifically

anticipated with regard to a determination that issuance of a permit will be consistent with the Tier
II anti-degradation policy. 66

25 Pa. Code § 93.4c(b)(1)(i)(A). (Included within Appendix K to this Petition).
Id.
64
CWA § 101(e) (33 U.S.C. 1251(e)).
65
40 C.F.R. 122.43(a)(Applicable to state programs per 40 C.F.R. 123.25).
66
40 C.F.R. 122.12(a).
62
63
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2. The contested case hearing process is an integral element of public participation
in the TPDES Program, and controls the respective burden of industry and the
public in the Commission’s final decision-making process on TPDES permits.
In considering the elements of Texas’ public participation procedures, it is important to
recognize the critical role of the contested case hearing process. As represented to EPA at the time
of Texas’ delegation, the hearing process was conducted in combination with the public comment
process. 67 Participation in the contested case hearing process is a pre-requisite to seeking judicial
review of a TCEQ permitting decision, 68 and, when a permit is contested, the Commission’s final
decision on the permit is based upon the recommendation of the administrative law judge and the
information considered is limited to the record created during the hearing. 69 Chairman Niermann
has noted that the Commission’s authority to reverse an ALJ’s recommendation is limited:
Under Senate Bill 709, you know, as we’ve heard, the Application, the Draft
Permit, and the supporting documents constitute prima facie evidence that the
applicant has met its burden. In other words, it’s accepted until it’s rebutted.
Of course, the Protestants can present rebuttal evidence, as they did in this case. If
they do that, the Applicant as well as the Executive Director are free to present
additional evidence. At that point, it’s up to the administrative judges to weigh all
of the evidence, to assess its credibility, and to ultimately determine whether the
Applicant has indeed met its burden. And that’s what they’ve done here in issuing
their proposed decision and their proposed order. So now it’s our job to review
the ALJs’ work. As we’ve discussed before, that review is a constrained
review. We don’t have unlimited discretion. The Commission can overturn a
finding of fact only if we determine it was not supported by the great weight of the
evidence. And we can overturn a conclusion of law only if it’s clearly erroneous.
We do have more discretion when it comes to questions that are pure policy
questions, but we are constrained quite a bit with respect to findings of fact
and conclusions of law. 70
In this way, the contested case hearing process in inextricably linked to the Commission’s
final decision on a TPDES permit, and judicial review of that decision. Notably, when Senate Bill
A.G. Statement of Legal Authority, p. 19 (“If a contested case hearing is held, the public meeting referred to in the
paragraph preceding this one shall be conducted as a part of the preliminary hearing under 30 Tex. Admin. Code §
80.105, unless the Executive Director specifies a different time and place for the public meeting. 30 Tex. Admin.
Code § 55.25(b)(2). All public comment on the application received during the comment period and copies of the
Executive Director’s responses shall be admitted into the evidentiary record of the contested case hearing, and the
parties are allowed to respond to and present evidence on each issue raised in a comment or response. 30 Tex.
Admin. Code § 80.127(f).”).
68
Sierra Club and Public Citizen v. Texas Commission on Environmental Quality, No. 03-14-00130-CV, 2016 WL
1304928, *4 (Tex. App. – Austin, 2016).
69
Tex. Gov’t Code 2003.047(m).
70
TCEQ Commissioner’s Public Meeting, March 10, 2021. Discussion of New Business Item No. 1, commencing at
approximately 2:13:30. https://www.youtube.com/watch?v=labQFZYr2Hs, last accessed July 16, 2021.
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709 was under consideration by the Texas Legislature, EPA expressed that this presumption should
undergo EPA review in order to ensure compliance with federal program standards, but such a
review never occurred. 71
3. The TPDES Program violates the conditions of delegation by placing the burden
on the public to demonstrate that a permit violates an applicable regulatory
requirement, rather than placing the burden on the applicant and agency to
demonstrate that a permit ensures compliance with all applicable requirements
and regulations.
In administering the TPDES program, TCEQ bears a responsibility to ensure that permit
limits established in TPDES permits comply with all applicable water quality standards. 72 The
only way that such assurance can be achieved is by placing the burden upon the applicant to
demonstrate that all applicable water quality standards will be complied with. Furthermore,
many aspects of NPDES permits specifically place the burden upon the applicant to demonstrate
that particular permit conditions are justified. 73
For public participation to be effective, input from the public must be considered in light
of this burden carried by the applicant to demonstrate compliance with the applicable water
quality standards. Yet, as referenced above, Texas has created a presumption that an application
meets all applicable requirements if the Executive Director’s preliminary decision to issue a
permit is contested. 74
It is misleading to claim that the presumption applied in favor of the applicant is a matter
limited to the contested case hearing process. As reflected by Chairman Niermann’s recent
comments, the creation of a prima facie presumption in favor of issuance of the permit carries
forward to the final decision on the permit. That presumption applies to the entire record before
the Commission at the time of the final decision, including the Commission’s consideration of

March 31, 2015 Letter from David Gray of EPA Region VI to Eddie Rodriguez, Vice Chair of Texas House
Committee on Environmental Regulation. (Appendix L to this Petition). By this petition, Petitioners ask that the
EPA undertake the review which the EPA by this prior correspondence had indicated was necessary.
72
40 C.F.R. 122.44(d)(1)(vii)(A). (applicable to state programs per 40 C.F.R. 123.25).
73
See, e.g., 40 C.F.R. 125.72 (requiring certain demonstrations for variance from § 316(a) thermal discharge
requirements), 40 C.F.R. 125.86 (requiring demonstration that proposed intake technology meets regulations to
ensure implementation of best technology available to minimize adverse environmental impacts), 40 C.F.R. 125.63
(requiring demonstration that water quality monitoring program for secondary treatment is sufficient), 40 C.F.R.
125.45(g) (requiring demonstration that technology implemented would meet applicable technology standards in
absence of pollutants in intake water).
74
Tex. Gov’t Code 2003.047(i-1)(1).
71
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comments received during the comment period. 75 EPA’s final decision on issuance of a NPDES
permit is subject to no such presumption in favor of an applicant, and EPA’s consideration of
public comments is not subject to a presumption that the permit application meets the applicable
regulatory requirements. 76
The manner in which this presumption influences both the Commission’s final decision
on a permit and, even, the judicial review of a permitting decision was reflected in recent
briefing by the Texas Attorney General in the pending appeal of a TPDES permit decision in the
case of Save Our Springs v. Texas Commission on Environmental Quality. 77 In that case, the
Texas Attorney General, on behalf of the TCEQ, characterized the issue on appeal as whether the
public had demonstrated that the water quality standards would be violated:
While SOS may have raised a question as to whether the change in the TP or TN
level was more than a de minimis change in TP or TN because of where baselines
were set, SOS failed to demonstrate that the change in TP or TN necessarily
degrades water quality itself under Tier 2 standards. 78
The attorney general went on to emphasize this point:
SOS did not demonstrate what impact on water quality would likely result from the
projected change in TP and TN levels. Simply put, SOS failed to demonstrate that
the quality of the receiving waters would be degraded and thus failed to rebut the
prima facie demonstration that the draft permit meets all state and federal legal and
technical requirements. 79
This approach, whereby the question before the Commission when finally considering a contested
permit is whether the public has demonstrated that effluent limits violate the applicable water
quality standards and whereby the question on judicial review is whether the public demonstrated
that effluent limits violate the water quality standards, is in direct contravention of TCEQ’s
affirmative duty under the conditions of delegation to ensure that effluent limitations comply with
the applicable water quality standards.

30 TAC § 50.117(f).
40 C.F.R. §§ 124.15(a), 124.17(a)(2).
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4. TCEQ undermines public participation in the permitting process by arbitrarily
limiting the relevance of information by the public.
A determination of appropriate permit effluent limits requires meaningful consideration of
information from the public. Yet, with regard to nutrients, TCEQ has taken the position that
numeric modeling is not relevant to a determination of compliance with the water quality
standards, and TCEQ, on this basis refuses, to consider numeric modeling when provided by the
public. 80 Rather, TCEQ takes the position that only narrative subjective expert opinions may be
considered with regard to nutrient impacts. 81 This renders the evaluation of nutrient impacts a
standardless determination that prevents meaningful input from the public.
The Lerin Hills permit case offers a clear example of this. 82 There, the ALJ found
phosphorus concentrations in discharge-impacted ponds were modeled to be 1.5 to as much as 12
times background (Proposed Finding 38). The ALJ noted the applicant’s modeling did not address
accumulation of phosphorus in the receiving waters over time (Proposed Findings 39 and 40). The
ALJ noted the record contained no quantitative evidence of the mass of plant growth that would
result from the increased nutrient loadings in the discharge (Proposed Finding 43). In light of these
failings, the ALJ made a finding that a greater-than-de-minimis degradation had not been proven.
The TCEQ Commissioners, though having heard no evidence, themselves, deleted each of
these proposed factual findings. Their rationale was:
The Commission determined that the ALJ misapplied the Commission's policies
and rules related to antidegradation, as set forth in 30 TEX. ADMIN. CODE ch.
307 and the "Procedures to Implement the Texas Surface Water Quality Standards",
by requiring the Applicant to present quantitative data on cumulative loading of
phosphorus over time and resulting biomass. The Commission determined that such
data was not required in order for the Applicant to meet the current narrative
standards for nutrients and that such data and modeling were not appropriately
required of an applicant until the agency has an opportunity to develop a numeric
standard in the future, after providing sufficient public notice and sound scientific
vetting of that proposed new standard.
The Commissioners went on to strike references to evidence of background nutrient concentrations
on the theory those data, nearly all of which had been supplied by the applicant’s engineer, were
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Wood v. Texas Commission on Environmental Quality, No. 13-13-00189, 2015 WL 1089492, *5 (Tex. App.
Corpus Christi-Edinburg, 2015).
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Id.
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Application by Lerin Hills, LTD., for Texas Pollutant Discharge Elimination System (TPDES) Permit No.
WQ0014712001 (2009).
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not collected by protocols (e.g., 30+ samples gathered, at the very least, a week apart) set forth in
the 2003 Implementation Procedures to establish site-specific bioavailable metals concentrations
in receiving waters. 83 The Commissioners made other findings and conclusions that allowed them
to state that any degradation would be de minimis.
The agency’s arbitrary exclusion of evidence that has any tendency to make a fact more or
less probable than it would be without the evidence renders public input almost nugatory.
5. TCEQ undermines public participation by refusing to make stormwater pollution
prevention plans for permitted facilities available to the public.
Stormwater discharges have significant adverse impacts on water quality. Rather than
depend entirely upon the imposition of effluent limits, authorizations for the discharge of
stormwater incorporate best management practices through the development of a stormwater
pollution prevention plan (SWPPP).

The provisions of this plan constitute binding permit

requirements that are federally enforceable by the EPA and citizens. Under the Texas Public
Information Act, a governmental agency is required to provide all information to which the agency
has a right of access. 84 TCEQ has a right of access to stormwater pollution prevention plans, yet
refuses to provide such information to the public in response to a Public Information Act request.
This failure to comply with Texas law, and the consequent denial of information to the public
including the requirements applicable to a facility and a facility’s self-monitoring and selfinspections, inappropriately undermines meaningful opportunities for effective citizen
enforcement of stormwater discharge permit conditions.
6. TCEQ undermines public participation and effective implementation of the water
quality standards by applying unwritten exceptions to compliance with water
quality standards.
In reviewing water quality permit applications, TCEQ has developed certain practices
without public input that are contrary to the standards published and available to the public. For
example, the Texas Water Quality Standards contain a dissolved oxygen criteria of 5.0 mg/L for
preservation of high aquatic life uses, which is the characterization assumed for most waterbodies
in the state. 85 Yet, TCEQ only requires that an applicant present modeling demonstrating that

The 2010 Implementation Procedures, page 161, carry forward this sampling protocol.
Tex. Gov’t Code §§ 552.002(2)(B). 552.021.
85
30 TAC 307.4
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dissolved oxygen concentrations will be maintained above 4.80. 86 This agency practice is strictly
followed by TCEQ personnel and results in weaker effluent limits for virtually all domestic
wastewater discharges considered by the TCEQ. Yet, this policy is not written in any agency
document and TCEQ staff have been unable to identify any documentation to support this
allowance. In effect, TCEQ has altered the key water quality standard for dissolved oxygen
without any notice to the public or justification. This practice is contrary to the minimum
requirement that a state ensure that permits include limits that assure compliance with the
applicable water quality standards.
7. Corrective Actions Required: Modifications of agency practice and repeal of Tex.
Gov’t Code § 2003.047(i-1), (i-2), and (i-3); as well as repeal of 30 TAC § 80.17(c).
In order to correct TCEQ’s failure to ensure that effluent limitations comply with
applicable water quality standards, Texas Government Code § 2003.047(i-1), (i-2), and (i-3) must
be repealed, and 30 TAC § 80.17(c) must be repealed. Correction of TCEQ’s refusal to consider
relevant information provided by the public in the permitting process, refusal to provide
stormwater pollution prevention plans in response to public information act requests, and refusal
to require compliance with all numeric water quality criteria for dissolved oxygen each require
changes in agency practice. In the absence of such corrective actions, Texas’ delegation to
administer the NPDES program should be withdrawn.
IV.

Inadequate Scope of Standing for Judicial Review.

A. Effective Judicial Review is a minimum requirement for a delegated NPDES
Program.
EPA has previously observed that, “the ability to judicially challenge permits is an essential
element of public participation under the Clean Water Act.” 87 For this reason, EPA regulations
require that a State must provide opportunity for judicial review in State Court of final approval
or denial of permits in a way that is sufficient to provide for, encourage, and assist public
participation in the permitting process. 88 This standard will be met if State law allows an
In Re: Application of City of Dripping Springs for New TPDES Permit No. WQ0014488003, Docket 582-18-3000,
Texas State Office of Administrative Hearings. Testimony of applicant’s expert James Miertschin (uncontested by
TCEQ) (“The predicted dissolved oxygen concentration is within 0.2 mg/L of the 5.0 mg/L criterion, as allowed by
TCEQ modeling protocols.”) (prefiled Testimony of James Miertschin, page 58, lines 11-12).
87
Amendment to Requirements for Authorized State Permit Programs Under Section 402 of the Clean Water Act,
61 Fed. Reg. 20772 (May 8, 1996).
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opportunity for judicial review that is the same as that available to obtain judicial review in federal
court of a federally-issued NPDES permit. 89 The Federal Clean Air Act has similar requirements
applicable to a sufficient State Implementation Plan (SIP), 90 which previously led EPA to
disapprove of Virginia’s Title V Program due to inadequate allowance for judicial review.91
Virginia’s applicable statute for judicial review of a Title V permitting decision required that a
citizen seeking judicial review would be required to demonstrate injury to a “pecuniary and
substantial interest.” 92 EPA found that such a requirement created a standing test that was more
narrow than Article III standing, and on that basis EPA disapproved of Virginia’s Title V Program,
noting, “The Virginia statute, as well Virginia case law does not enable a party who meets the
minimum threshold standing requirements of Article III of the U.S. Constitution access to the
Commonwealth's court system.” 93 Virginia’s Legislature then amended the governing statute to
remove the requirement that a person demonstrate injury to a “pecuniary and substantial interest,”
while adding the language that a person may seek judicial appeal, “if such person meets the
standard for obtaining judicial review of a case or controversy pursuant to Article III of the United
States Constitution,”94 which corrected that particular deficiency, and ultimately led to EPA
approving of Virginia’s Title V program. 95 As shown below, the TPDES program suffers from a
very similar deficiency, since a recreational interest is not considered sufficient to demonstrate
standing unless associated with a property interest. Due to restrictions placed upon the availability
and conduct of the contested case hearing process, as well as restrictions upon recreational
standing, the TPDES program fails to provide for sufficient judicial review of TPDES permits.
B. The TPDES Program makes the granting of a hearing request a requisite for judicial
review and, thus, fails to provide sufficient opportunities for judicial review of TPDES
permitting decisions.
In the process of delegating NPDES permitting authority to the State of Texas, both the
EPA and the public had concerns that Texas law might require that persons seeking judicial review
to obtain a contested case hearing in order to exhaust administrative remedies, and that a narrow
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ability to obtain a contested case hearing would thereby impermissibly narrow the ability of the
public to seek judicial review of a TCEQ permitting decision. Texas addressed this concern by
claiming that a person was not required to obtain a contested case hearing in order to pursue
judicial review of a TCEQ permitting decision, with the Texas Attorney General’s Statement of
Legal Authority claiming that: If a contested case hearing is not held, a person affected by a final
ruling, order, or decision of the Commission may file a petition for judicial review under Code §
5.351 within 30 days after the decision is final and appealable. . . . Requesting or participating
in a contested case hearing is not among the exhaustion requirements for judicial review of
discharge permit actions under Code § 5.351. 96 It was based upon this representation that the
EPA found Texas’ program adequate with regard to judicial review. In doing so, EPA expressed
its belief that Texas law provides two avenues of appeal of an NPDES permit: (1) the evidentiary
hearing process, which is subject to appeal in accordance with Texas Administrative Procedure
Act (APA), Texas Government Code Ann. §2001.001 et. seg. and (2) a direct appeal to state court
based on comments pursuant to TWC §5.351. 97 EPA concluded that the “affected person”
provisions of TWC §5.115(a) and 30 TAC 55.29 would apply only to evidentiary hearings and not
to an appeal of an NPDES permit directly to state court based on comments, at which point the
court would decide standing based on State case law. 98 Therefore, EPA explicitly stated in its
approval of Texas’ program:
“EPA is determining approval of this element of the Texas program on the
basis that at a direct appeal to civil judicial courts is provided for permitting
actions under Texas law and the civil courts will determine standing based on
the common law. The public is not required to file for an evidentiary hearing.
Therefore, there is a direct avenue of appeal via the public comment process
(TWC section 5.351), and EPA is basing its evaluation of standing on that
appeal right.” 99
Texas’ implementation of its program has been fundamentally contrary to the basis of
EPA’s finding that standing and opportunities for judicial review are adequate. In particular, Texas
courts have rejected the Texas Attorney General’s representation that Texas law provides “two
independent avenues” for judicial review of a TCEQ decision. In the matter of Sierra Club and
Statement of Legal Authority for the Texas National Pollutant Discharge Elimination System Program, p. 19.
State Program Requirements; Approval of Application to Administer the National Pollutant Discharge
Elimination System (NPDES) Program; Texas, 63 Fed. Reg. 51164-1, 51170 – 51171 (1998).
98
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Public Citizen v. TCEQ, both the Sierra Club and Public Citizen filed comments opposing the
issuance of an amendment of the TPDES permit held by Southwest Electric Power Company
(“SWEPCO”) for Operation of its H.W. Pirkey coal-fired power plant. 100 When the Executive
Director issued a draft permit over these objections, both organizations requested a contested case
hearing with regard to the permit amendment. 101 After a hearing to consider their hearing requests,
the TCEQ denied both organizations’ hearing requests. 102 Then, Sierra Club and Public Citizen
sought to judicially appeal the Commission’s decision based upon the substantive errors in
issuance of the permit. 103 The Austin Court of Appeals held that such a direct appeal was
unavailable, stating:
Appellants were thus required to demonstrate that they were affected persons
pursuant to Section 5.115 and fully participate in a contested case hearing before
seeking judicial review of the merits of SWEPCO’s permit under [Texas Water
Code] Section 5.351. Absent such exhaustion of remedies, appellants were
jurisdictionally barred from challenging the factual bases supporting the permit in
district court. 104
Based on Sierra Club and Public Citizen v. TCEQ, TCEQ has subsequently asserted in
briefing to the Fifth Circuit Court of Appeals that a court may not consider a challenge to TCEQ’s
decision on the merits of a Clean Air Act permit unless the matter has first undergone a contested
case hearing at the TCEQ. 105 This requirement that a person be granted a contested case hearing
impermissibly narrows the scope of judicial review. Texas courts have held that TCEQ’s decision
on whether to grant or deny a contested case hearing is a discretionary decision by the
Commission106 and have held that the Commission may deny a contested case hearing based upon
a consideration of the merits of the application. 107 This empowers the TCEQ full discretion to
deny any person the right of judicial review, denies judicial review if errors alleged are pure
100
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questions of law, and allows the denial of standing based upon the agency’s determination that a
permit is compliant with the applicable law – precisely the issue that persons with Article III
standing should be entitled to litigate by judicial review. Furthermore, a contested case hearing
may not be granted on a pure question of law, 108 meaning that Texas provides no route of judicial
review for a protestant who contends that the Executive Director’s draft permit is flawed as a pure
matter of law (such as violating a federal regulation). It is beyond reasonable question that under
these conditions the TPDES program fails to provide the opportunity for judicial review required
by 40 C.F.R. § 123.30.
C. The TPDES Program Does not Provide Sufficient Opportunities for Judicial Review
of a TPDES Permitting Decision, because Texas Courts reject injury to recreational
interests as an independent basis for judicial standing.
The scope of judicial standing under Texas law has proven to be more narrow than Article
III standing with respect to protection of recreational interests. Under federal law, a recreational
interest in the environment is a well-established independent basis of standing to challenge a
federal action. 109 Yet, Texas courts reject injury to a recreational interest as a valid independent
basis of judicial standing. This was demonstrated in the 2010 case of Save Our Springs Alliance
v. City of Dripping Springs. 110 In that matter, Save Our Springs Alliance (“SOSA”)(a non-profit
organization dedicated to protection of Barton Springs) filed suit against the City of Dripping
Springs and developers who had reached agreements with the City, alleging that the development
agreements exceeded the City’s authority, and alleging that the City had violated the Texas Open
Meetings Act in the approval of these agreements. 111
As a basis for standing, SOSA alleged that many of its members enjoy Barton Springs pool
for swimming and other recreational purposes, while one of its members also asserted a
professional and educational interest in the study of the Barton Springs Salamander. 112 SOSA
further alleged that the development agreements at issue would increase pollution of the Edwards
Aquifer, thereby contributing to the declining health of Barton Springs which would injure the
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environmental, scientific and recreational interests of its members. 113 The Austin Court of Appeals
categorically rejected such interests as a basis for judicial standing under Texas law. Rather, the
Austin Court of Appeals found that some impact to a property interest was required, observing
that, “we do not find any Texas case in which an alleged injury to a plaintiff’s environmental,
scientific, or recreational interests conferred standing in the absence of allegations that the plaintiff
has an interest in property affected by the defendants’ actions.” 114 Article III standing includes no
such requirement that a property interest be impacted. This limitation impermissibly limits that
availability of judicial review.
D. Corrective Action Required: Amendment of Tex. Water Code § 5.351 to exclude a
requirement that a person obtain a contested case hearing and acknowledge Article
III Standing.
Texas Water Code § 5.351 governs judicial review of TCEQ decisions. This statute
provides that, “a person affected by a ruling, order, decision, or other act of the commission” may
seek judicial review of such a decision.” In order to clarify that a direct route of judicial review
exists under Texas Water Code § 5.351, as represented to the EPA at the time of NPDES
delegation, that statute must be amended to provide that a person seeking judicial review is only
required to submit comments to the Executive Director and file a request for reconsideration with
the Commission but is not required to request nor participate in a contested case hearing. The
Texas courts have held that § 5.351 requires that a person seeking judicial appeal demonstrate a
“justiciable interest.” 115 The question of whether a person has a “justiciable interest” in a matter
is equivalent to the question of whether someone possesses standing in State Courts under the
Texas Constitution.116 Thus, limits imposed by the courts on State constitutional standing would
be imposed upon persons seeking to exercise rights of appeal granted by Texas Water Code §
5.351. In order to remedy this situation, Texas Water Code § 5.351 should be amended to include
language clarifying the scope of standing for judicial review in the same manner as Virginia’s
judicial review statute was amended to provide for judicial review. In particular, language should
be added to Water Code § 5.351 providing that: A petitioner is considered affected if such person
meets the standard for obtaining judicial review of a case or controversy pursuant to Article III of
113
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the United States Constitution. A person shall be deemed to meet such standard if (i) such person
has suffered an actual or imminent injury which is an invasion of a legally protected interest and
which is concrete and particularized; (ii) such injury is fairly traceable to the decision of the
Commission and not the result of the independent action of some third party not before the court;
and (iii) such injury will likely be redressed by a favorable decision by the court. 117
V.

Conclusion
For the reasons set forth above, the TPDES program is deficient due to the failure to ensure

that permit applications comply with a Tier II review, failure to ensure that effluent limits
contained in permits are demonstrated to be compliant with applicable regulations and water
quality standards, and Texas’ failure to recognize that an injury to recreational interests is an
independent and sufficient basis for judicial standing. Petitioners ask that the EPA require that
Texas implement the corrective actions identified within this petition. If Texas fails to implement
these corrective actions, Petitioners request that EPA initiate proceedings to withdraw Texas’
delegated authority to administer the NPDES Program within the State of Texas.
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